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I. INTRODUCTION 

® . . 

Because most of the land and resources in the Yukon Territory 
have not been transferred from Federal ownership to the Ter�itorial 
Government, the majority of the environmenta 1 contra ls that affeclt Yukon 
mining come under statutes, regulations, and guidelines enacted by the 
Federal Government. 

The purpose of this paper is to provide an overview of 
env ironmenta 1 Jaws that centro 1 the exp Jorat ion and development of minera 1 
resources in the Yukon Territory. 

II. DIVISION OF CONSTITUTIONAL JURISDICTION IN THE YUKON 
OVER ENVIRONMENTAL CONTROL 

Un 1 ike the Provinces, which are the owners of ·most Crown rights 
to land and other natural resources within their boundaries by virtue of the 
Constitution Act, 1982 {Canada Act, 1982 c. 11 (U.K.) Schedule B) and other 
enactments relating to the Western Provinces,! almost all of the\ Yukon 
Territory remains under the ownership and control of Her Majesty the Queen in 
Right of Canada. · The Fed era 1 Crown has, with respect to the nJrthern 
territories and its territorial waters, the same proprietary rights t�at the 
provinces enjoy within their boundaries.2 \ 

Federa 1 centro 1 extends to the ownership of mines and milner a Js 
contained on or under Federal Crown lands. There is no territorial own1ership 
of mines and minerals in territorial lands. This distinction is impbrtant 
when one compares the situation of the Yukon to that of the provinces. 

!Gibson, Dale, "Constitutional Jurisdiction Over 
Management in Canada" Vol. 23 University of Toronto law Journal 

2Gibson, ibid p. 55 

Environiental 
p. 54 
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In 1898 , the Yukon Territory was created out of the Northwest 
Territories by the passage of the Yukon Act, R.S.C. 1 985 c. Y-2 as a�ended. 
The Yukon Act, to all extents and purposes, is identical to the No�thwest 

I 
Territories Act, R.S.C. 1 985 c. N-27, as amended. As the Constitution Act 

I 
regulates the division of powers between the provinces and the �ederal 
Government, so does the Yukon Act set out the powers of the Territoria 1 
legislature.3 I 
Territoria 1 
over: 

Among the powers relevant to environmental control given 
legislature under Section 17 of the Yukon Act are the 

(a) 

(b) 

(c) 

(d) 

(e) 

property 
Territory; 

and civil rights in the 

the issuing of licenses or permits to 
scientists or explorers; 

preservation of game in the territory; 

agriculture; 

all matters of a merely local or private 
nature in the territory. 

I fo the 
powers 

I 
I 
I 

II 
The Federal Cabinet may also make regulations under the Yukdn Act 

for the protection, care, and preservation of sites, works, objects ) and 
specimens of archaeological, ethnological, or historical importance, br of 
interest or significance, and explorers' cairns and explorers' documents! 

I" The power to protect cu 1 tura 1 sites is currently being 
transferred to the Yukon Government, Heritage Branch. 

The Federal control limiting the power of the Territorial 
legislature is set out in a number of statutes, amongst which is the 

3For a more detailed review of the Constitutional Status of the YJkon, 
see Bruce L. Willis, Q.C . "The Crown Grant of the Fiat to Sue: Doesl Her 
Majesty the Queen in Right of Yukon Exist" Yukon Law Society, Constitutional 
Law Conference, Whitehorse, January 1 989 (unpublished paper) I 

I 
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Department of Indian Affa i rs and Northern Development Act, R.S.C. 
6, as amended wh ich states at Sect ion 4: 

"The powers , duties and functions of the Mini ster of 
Indian Affa i rs and Northern Deve lopment extend to and 
include a l l  matters over wh i ch Parl iament has 
jurisd i ct ion,  not by l aw assigned to any other 
Department , board , or agency of the Government of 
Canada re lat ing to . ... (b) the Yukon Territory and 
the Northwest Territories and thei r  resources and 
affai rs." 

Sect ion 5 states : 

" The Mini ster sha l l  be responsible for: 

(a) coord inat ing the activit ies in the Yukon 
Terri tory and the Northwest Territories 
of the severa 1 departments , boards ,  and 
agencies of the Government of Canada; and 

1985 c. I -I 

(b) undertak ing, promot ing and reco111llending I 
po l icies and programs for the further 1 economi c  pol itical development of the 1 Yukon Territory and the Northwest 
Territories . "  

Unl ike a provincial legi s lature , the Yukon legis latJe i s  
requ i red , when pass ing leg i sl ation, that the legislation be subject io the 
Yukon Act and any other Act of parl iament. No such statutory l imifation 
exists with respect to provinces. Provincial  leg i s l atures have exclu s i ve 
authority to enact leg i s l ation in  areas granted to them under Section 92 of 
the Constitution Act . Furthermore , any statute passed by the Yukon 

I 
legis lature may be d isal lowed by the Governor in Council and must be tab led 
before both Houses of Parl i ament. No such requi rement ex ists with respJct to 
prov i nces a I though there ex ists certa in  powers of the Federal Cro*n to 
d i s a l low prov incial leg i s lation. 1 1 

Sect ion 32(l) (a) of the Charter of R ights and Freedoms s\;tates 
that the Charter appl ies to the Parl iament and Government of Canada \ with 
respect to a l l  matters with in  the authority of Parl iament, including a l l  
matters relating to the Yukon Territory and the Northwest Territo�ies. 
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Sect ion 32( 1)(b) states that the Charter applies to the legi slature and 
Government of each province with respect to all matters within the a�thority 
of the legislature of each province. 11 

Why did the drafters of the Charter not separate the Yukon 
Territory and Northwest Territories from the authority of Parl iaJent and 
consider the Territories as s im ilar to the provinces? It would appJar  that 
the consensus of the drafters of the Charter was that the autho�i ty of I 
Parli ament includes jurisdict ion over the Yukon Territory. \ 

To date, the Government of Canada has only transferred l sma 11 
percentage of land to the administrative contra 1 of the terr\i toria 1 
government:  approximately one percent. Environmental jurisdict i on over the 
majority of the Yukon continues to rema in  with the Government of Cahada by 
its control water and Federal Crown land , wh ich constitute almost all \ of the 
Yukon Territory. As more Federal Crown land is transferred to the Yukon I 
Government , the Yukon Government will take over environmental respons ibility 
in this area. To date , the Yukon Government has enacted ;orne env i ro�mental I 
legislat ion. A new Environment Protection Act is currently being drafted . 

I I I .  THE YUKON PLACER MINING ACT R.S.C. 1 985 C .  Y-3. AS AMENDED 

I , 

The most important statutes governing mining in the Yukon are the 
Yukon Placer Mining Act R.S . C .  1 985 c. Y-3, as amended, and the Yukon buartz 

I 
Mining Act R . S.C. 1 985 c. Y-4, as amended .4 11 1 I r 

The Yukon Placer Mining Act defines " mining" or "placer mining"  
to i nclude every mode and method of work ing whatever whereby earth, \ soi l, 
gravel ,  or cement may be removed, washed, shifted , or refi ned , or otherwise 
dealt with for the purpose of obta ining gold or other precious m iner�ls or 
stones that does not i nclude the working of rock on the s ite . "Min1e• i s  

I 4For a review of Yukon Mining ,  see Bruce L. Willis , Q. C .  "Yukon Mi1n ing" 
in Mining Law: Selected Topics , The Cont i nu ing Legal Educat ion Society, 
Vancouver, April 1 989 
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def ined to mean any natural stratum or bed of earth , soi l ,  gravel, 
that is mined for gold or other precious minerals or stones. 

I or cement I 
Section 17(2) of the Yukon Placer Mining Act excludes staking 

c la ims on the fol lowing l ands : 

right: 

(a) 

(b) 

( c) 

( d) 

(e) 

1 ands under the 
Nationa l Parks Act, 
as amended; 

l ands used 
ground; 

as 

(a) to fish and shoot for h i s  own use, 
subject to the provis ions of any law for 
the protection of fish and game; 

(b) to cut timber, not otherwise acquired , 
for his own use and for any purpose 
incidental and necessary to the operation 
of his claim;  

(c) to exclusively enter on h is  claim  for the 
mining-] ike working thereof , and the 
construction of a residence thereon. 

I 

Section 69 of the Yukon Placer Min ing Act states that Sectilns 53 

through to 68 of the Act, which deal with water control and management, \ cease 
to have any effect within a water management area establi shed by Cabinet 

I pursuant to the Northern In land Waters Act, R . S .C. 1985 c. N-25, as amended. 
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longer apply since water management areas have been estab 1 ished I for the 
Yukon. There are provisions in sections 70 through to 73 for the mining 
recorder to grant .permission to run a drain or tunnel for drainage 1purposes 
on occupied or unoccupied land. The procedure for the app 1 icatid

1
n for a 

drain or tunnel is set out at Section 73 of the Yukon Placer Mining Act. 

I 
IV. THE YUKON QUARTZ MINING ACT, R.S.C. 1 985 C . Y-4. AS AMENDED 

I "Minerals" is given a very broad definition in this Act and 
includes all deposits of gold, silver, platinum, iridium or any \ of the 
platinum group of metals, mercury, lead, copper, iron, tin, zinc, nickel, 
aluminum, antimony, arsenic, barium, bismuth, boron, bromide, c1admium, 

I chromium, cobalt, iodine, magnesium, molybdenum, manganese, phosphorus, I 
plumbago, potassium, sodium, strontium, sulphur or any combination of those 
elements with themselves or with other elements, quartz, metallic oxi�es and 
silicates, and the ores of radium, tungsten, titaniu� and zirbonium, 
asbestos, emery, mica, mineral pigments, corundum and diamonds, but ddes not 
include limestone, marble, clay, gypsum or any building stone when mirled for 
building purposes, earth, ash, marl, gravel, sand, or any element thdt may, 

I 
in the opinion of the Minister, form a portion of the agricultural surf

l
ace of 

the land. "Mining property" includes every mineral claim, ditch, mil1
1
-site, 

or water right used for mining purposes and all things· belonging to a mine or 
used in the workings of a mine. I I 

Anyone eighteen years of over may enter,/ locate, prospeci, and 
mine for minerals as defined on any vacant territoridl land in the ter�itory 
and any lands in the territory in respect of which the right to �nter, 
prospect, and mine for minerals is reserved to the Federal Crown. Amorlg the 

I restrictions on Federal Crown land available for mineral development and 
exploration, is any land valuable for water power purposes. In additio�, the 
Government of Canada may reserve land to be exempt from mi nera 1 exp lo�

l
at ion 

and development. 
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An owner of a mineral claim must give notice to the mining 
recorder of the owner's intention to abandon or relinquish a mining claim. 
The Yukon Quartz Mining Act does not make it mandatory that an oJner who 
relinquishes a claim or abandons it must take all machinery and all Jersonal 
property placed on the claim. It merely gives the owners the right 1lo take 
from the claim their machinery and personal property. 

The Yukon Quartz Mining Act not only gives the owner of thl claim 
the right to explore and develop minerals on the claims, but also th� right 
to remove all minerals found on the claims. The right to enter on �nd use 
and occupy a mining claim is limited to such extent as the Minister of \ Indian 
Affairs and Northern Development considers necessary for the efficient and 
mining-like operation of the claims. A holder of mineral claims also �as the 
right to cut timber on the claims as may be necessary for the working \of the 
claim. \ 

I 
A lease of a mineral claim reserves to the Crown such rights or 

rights-of-way and of entry as may be required under any law or regulat\ion in 
force on or after July 19, 1924 in connection with the construction, 
maintenance, and use of works for the conveyance of water for �inin9 
operations. 

Inspectors have the right to enter on claims for the purpdse of 
inspection and obtaining information respecting the amount and value df the 
output of the mine. The Act permits the grant for a mill-site of a ledse of 
a tract of available unoccupied and unreserved Crown land not kno�n to 
contain mineral of commercial value and no� exceeding five acres in areal. The 
Act specifically restricts the use of a mill site where the lands are vlalued 

II for water purpose except by authority of the Governor-In-Council. 

The holder of a claim may, at the discretion of a M�ning 
Recorder, obtain permission to run a drain or tunnel for drainage o

\ 
any 

other purpose connected with the development or working of the claim or 1ine. 
Security will be required by the Mining Recorder for any possible damage that 
may be done as a result of the drainage. 

I 
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Since water management areas have been established in the Yukon, 
Section 126 of the Yukon Quartz Mining Act, dea 1 ing with water rights, no 
longer app 1 ies. 

v. TERRITORIAL LANDS ACT, R.S.C. 1 985 C. T-7, AS AMENDED 

The purpose of the Territorial Lands Act is to control the use of 
Federal Crown lands in the Yukon Territory and the Northwest Terr1rtories. 
Subsection 3(3) states that nothing in the Territorial Lands Act shall be 

I construed as 1 imiting the operations of the Yukon Quartz Mining Act, the 
Yukon Placer Mining Act, the Dominion Water Power Act, R. S.C. 1985 c. \ W-4, as 
amended or the Nationa 1 Parks Act. Section 4 of the Terri tori a 1 Lands Act 
permits the Federal Government to set apart and appropriate any ter�itorial 
lands as a land management zone where it is deemed necessary for the 
protection of the ecological balance or physical characteristics of a�y area. 

:�: :::t::f:�esth:er;r�:;i;; �;n:�i:� :�:n G�::�:m::t t:� YCuaknoa:a
Te;::tj

\
::e:h:: 

dispose. 

The Government can also make regulations respecting: 

(a) 

(b) 

the protect ion, contro 1, and use of the 
surface of land; and 

the issuance of permits for the use of 
the surface of the land in a land 
management z�ne including setting out the 
terms and conditions of the permits, and 
the fees that will apply. 

'I 

I 
The Territorial Lands Act establishes certain offences for 

contravention of regulations respecting land management zones or fai11ure to 
comply with the terms or conditions of a permit issued under the Act. 1one of 
the purposes of the Territorial Lands Act is to reserve to the Federal Crown 
the mineral rights and the rights of fisheries in connection with, or 

I 
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adjacent to lands that are transferred to the Territorial Government ! 
I 

The Federal Government may make regulations with 
timber cutting, quarries, land use, coal mining, and dredging. 

', I respect to 
1, 
'I Section 23 of the Territorial Lands Act describes the P?Wers of 

the Governor in Council under the Territorial Lands Act, including the power 
to make further regulations respecting the protection, control and us� of the 
surface of territorial land, and to make such orders and regulation� as are 
deemed necessary to carry out the purposes and provisions of the Act. I 

VI . THE NORTHERN INLAND WATERS ACt 
R.S.C. 1986 C. N-25, AS AMENDED ("N. I.W.A.") 

N. I. W.A. applies to the Yukon and Northwest Territories. Whe Act 
establishes two administrative tribunals, the Yukon Territory Wate1 Board 
("the Board"), and the Northwest Territories Water Board.· The appointments 
to the Board are by the Minister of Indian Affairs and Northern Develo�ment. I 

Section 4 of N. I. W.A. states that subject to any rights, Jowers, I 
or privileges granted pursuant to the Dominion Water Power Act, the p1operty 
in and the right to the use and flow of a 1 1  waters are for a 1 1  purposes 
vested in Her Majesty in Right of Canada. Except as authorized pursubnt to I 
the Dominion Water Power Act, no person shall alter or divert the flow or ' 
storage of waters within a water management area or otherwise use �aters 
within any such area except pursuant to a license issued by the Board. 11 J I I I I 

N.I.W.A. does not apply to the use of any waters for domestic use 
I by a person owning or occupying land adjacent to the waters, for the purpose I 

of extinguishing a fire, or, on an emergency basis, controlling or preventing I 
a flood so long as such use does not exceed the maximum amount specified. 
Any diversion of waters from a water course, whether the water cour�e is I 
season a 1 or otherwise, or obstruction of any such water course sha 1 1  be 
deemed to constitute a use of waters. 
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N . I .W .A .  defi nes waters to mean waters i n  any river, I stream, 

lake , or other body of inland water, on the surface or underground , i n  the 
Yukon Territory and the Northwest Territories . Section 7 of N . I . W.A . I, states I 
that,  except in accordance with the condit ions of a license or as  authorized 
by the regulation s ,  no person shall deposit or permit  the deposit of �aste of 
any type i n  any waters or i n  any place under any conditions where t�e waste 
or any other waste that results from the depos i t  of the waste may e�ter the I 
waters . Waste is defined as :  I 

(a)  any substance that, if added to any 
water, would degrade or alter or form 
part of a process of degradation or 
alteration of the quality of that water 
to an extent that is detrimental to its 
use by man or by any an imal , fish or 
plant that i s  useful to man; and 

(b)  any water that contains a substance i n  
such a quantity or concentration,  or that 
has been so treated , processed or 
changed , by heat or other means , from � 
natural state that it would , if added to 
any other water, degrade or alter or form 
part of a process of degradation or 
alterat ion of the quality of that water 
to the extent described in paragraph (a) . 

i 

i 
The Board may i ssue licenses for the use of waters . Licenses 

approved by the Board are subject to the approval of the Minister of \ Indian 
Affairs and Northern Development .  The term o f  a license cannot excbed 25 
years and requires the payment of water use fees .  A water use l ice�se is  I 
subject to the cond i t ions imposed by the Board. 

J 
that :  

The Board cannot i ssue a 1 icense unti 1 the Board i s  sat1isfied 

(a)  the proposed use of waters by the 
applicant will not adversely affect the 
use _of waters ,  within the water 
management area, for someone already 
entitled to use those waters by another 
1 i c e n s ee , a n d  that  a ppropriate 
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compensation wi 11 be paid to the other 
licensee; 

the fi nancia 1 responsibility of the 
app 1 i cant for a 1 i cense is adequate for 
the undertaking for the proposed use of 
the waters. 

i, 
The Board, in imposing license conditions for the use o� waters 

that form a part of a water qua 1 ity management area designated purs1uant to 
the Canada Water Act, R.S.C. 1985 c. C-11, as amended, cannot vary �rom the 
standards and restrictions passed under the Canada Water Act and its 

I 
regulations. 

The Board also cannot include license conditions concerninb waste 
that vary the restrictions on the deposit of deleterious subktances I prescribed under the Fisheries Act, R.S.C. 1985 c. F-14, as amended, II except 
by the authorization of the Minister of Fisheries and Oceans under the Yukon 
Fisheries Protection Authorization.5 

1! 

I 
Subject to the restrictions on the Board to not permit conditions 

in water use licenses that conflict with the waste discharge conditionJ under 
the Canada Water Act or the Fisheries Act other than those permitied by 
Ministerial Authorization under the Yukon Fisheries Protection Authoriz1ation, I 
the Board may impose conditions on the 1 icenses that it con'siders 
appropriate, including conditions relating to the manner of the Jse of 
waters, and conditions based on water quality standards prescribed pu�suant 

I to N.I. W.A. and the regulations passed under N.I. W.A. 
I 

Section 13 of N. I.W.A. requires an applicant for a wat�1 ,r 
license to provide the Board with such information and studies concerni�g 

I 
use of waters proposed in order for the Board to evaluate the effects of 1. 
proposed use on the water management area. 

' 

use 
the 
the 

. ' The Board may also require an applicant to furnish secunty 1 in a I 
I 

5oiscussed in the section on Yukon Fisheries Protection Authorizatibn 
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form and on terms and conditions prescribed by regulations pass1ed under 
N. I. W. A. I 

I ' The Board will authorize the assignment of a water use license if I 
the Board is satisfied that the disposition of the water use license lwill not 
result in a contravention of N.I.W.A. and its regulations. 

I 
Certain offences and penalties for contraventions of the\ Act and 

Regulations are described at Section 35 of N.I. W.A. The regulations passed 
under N. I.W.A. set out the water management areas by boundary def1

1
inition. 

Section 16 of the regulations permits the deposit of waste by persan using 
water for domestic purposes if the waste is of a type and in a quanLty and ' 
is deposited under conditions authorized 
R.S. Y. 1986 c. 136, as amended. 

by or under the Public He� lth Act 

VII. CASES UNDER THE NORTHERN INLAND WATERS ACT. 
R.S. C. 1986 C. N-25, AS AMENDED ("N. I.W.A.") 

R v. Canadian Industries Limited6 

I 
I 

Between 9:15 and 9:30 in the morning of August 26, 1976, 2,400 
gallons of copper sulfate solution spilled from the accused's plant into Rose 
Creek. The spill was caused by an improper hose connection that cJused a 
tanker truck to fill up and overflow. The overflow drained into a su�p, and 
instead of filling up the sump flowed through a drain line leading out \ of the 
sump into the creek, as a valve on the drain line was corroded into the open I 
posit ion. The accused notified the appropriate government authoritlies by 
11:00 a.m. that morning and a sample was taken 5 miles downstream shdwing a 
concentration of 15 milligrams of copper sulfate per litre of waterl The 
accused's operating licence issued pursuant to N.I.W.A. allowed for a �aximum 
of 0. 2 milligrams per litre before the effluent was released into the s1

1
tream. 

Thus the actual concentration in the stream would be normally much lowe'r than 

6R v. Canadian Industries Limited (1977) 8 C.E.L.R. 121 (Y. T. 
Magistrate's Court) 
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0.2 mi l l igrams per l i tre . A test showed that 50% of the fish exposed to the 

I 
15 mi l l igrams per l itre so l ution died within  48 minutes and a l l  d iedl1 w ith i n  2 

' hours .  1, 
I 
! , 

Magi strate Pearce ruled that the accused was neg l igent for 
a l lowing the init ia l  error that resu lted in  the spi l lage i nto the s l

1
ump, for 

fa i 1 i ng to inspect the sump and ensure that i t  was i n  a operable co1ndit ion, 
and for fai l i ng to superv ise the pump ing of the overfl ow  to ensure \ that it 
was safely dea lt with . With respect to mitigating factors , the Magi strate 

I 
held that the accused was i nescapably caught by the provis ions of N.I. W . A .  

I 
and  that a gui lty plea cou l d  not be a mitigating factor. However, s i nce the 

I 
accused reported qu i ck l y  to government off icia Is and was "e�treme ly 
cooperat i ve" in assisting them, these factors were taken into account 'land the 
Magistrate stated: 

"It is hearten ing to see a company such as Canad ian 
Industries act ing i n  such a respons i b le fashion and 
in my view any penalty that the Court imposes shou l d  
not be so a s  to deter other compan i es from respond ing 
in l i ke manner . "  (p.  124).  

Accordingly, the Magi strate adopted the reason ing of  Mr.  �ust i ce 
Morrow i n  Canad ian Tungsten M in ing Corporat ion limited v The Queen? i � whi ch I 
Mr.· Justice Morrow, on appea l ,  i mposed a fine of $1,000.00 for each \count. 
Mr . Just ice Morrow reduced the fi nes levied by the Magistrate on the '  bas i s  
that ,  a !though i t  was necessary t o  impose a pena l ty that was not s o  sma\, 11 "as 

• I 
to invite breaches as to make i t  worthwh i l e  to gambl e  on not being detected" 

I 
(p.  11). the accused had acted responsibly and with a lacrity from thel. f i rst 
moment of d i scovery. 

?canadian Tun sten M in in  Cor orat ion Limited v .  The ueen {unrepprted 
N.W.T. S .C. decis ion dated March 6, 1976 
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R v. Goldmark Minerals8 

The accused was charged with two counts of a l tering the[ flow of 
water contrary to subsection 3(2) of N . I . W . A .  With respect to the first 
count , the accused was found gu i l ty of a l lowing overburden stripped ! off the 
u nderlying gravel to s l i de into a creek , thereby a ltering the floJ of the 

I 
creek for approx imate ly  200 feet. The Mag i strate found subsection I 3(2) to 
be a strict l iabi l ity section and that the accused in p i l ing the hripped 

I 
overburden on the banks of the creek essent i a l l y  took a chance "a l tt\ough i t  
was a cal cu lated risk that the flow of  the water wou ld not be a l teJed , and I 
they made a mistake . "  ' 

With respect to the second count , wh i ch i nvolved a movem�nt of a I 
tractor through a stream bed for some distance and the a l terat ion : of the 
stream ' s  bank in order to faci l i tate the movement of the tractor, the '!accused 
was found not gui lty. Magistrate Kimmerl y  found that a lthough the how of 
water through the 
s ign i ficant way and 
3 (2)  of N . I . W.A.  

I 
stream bed was a l tered , i t  was not altered l in  any . ' 
therefore did not come within the mean ing of subsect ion ' 

,, 
The current word ing of subsect ion 4(2) of N .  I .W .A . , wh1ich i s  

I 
ident ical in wording to subsection 3(2) of N . I .W .A .  i n  force at the t ime of I 
Mag i strate Ki mmerly's judgment , does not refer to s ign ificaht or 
i ns ign ificant alterations of the water. Simi l ar ly ,  nowhere el se in �he Act 
i s  there any reference to the degree of a l teration necessary to consti,tute a 
contravention of subsect ion 4 (2). It can be argued that the judgmknt of 
Mag i strate Kimmerly is not a correct reading of N . I.W .A .  N . I.W lA.  i s  
structured so as to prov ide a b lanket prov is ion i n  subsection 4 (2) a�d for 
exceptions to be made by regulation pursuant to paragraph 29(g). As nb such 
regu l at ions have been made, the judgment of Magistrate K immerly i s  not! to be 
rel ied upon. 

8R v. Goldmark Minera l s  (unreported decis ion of Magistrate Rog 1er S.  
Kimmerly of the Magistrate's Court of the Yukon Territory dated October 13, 
1 978) 

; ' 
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The Defendant pleaded guilty to a charge under then subsection 
6(1) of N.I.W.A. (now subsection 7(1)) with respect to the discharge \of waste 
with a higher level of concentration of contaminants than allowed u1nder the 
terms of its licence. The accused had spent $370,000.00 and divehed key 

I 
personne 1 in an attempt to remedy the problem. The only issue before the I 
Court was the appropriate sentence to be imposed. In a very wide 1 ranging 
decision, Judge Stuart considered the nature of pollution offenlces and 
special considerations to be taken into account in sentencing corpora tions. 

'• 

I 
Commenting "that the majority of pollution offenc'rs are 

negotiated, not prosecuted "(p. 46) Judge Stuart held that "pollutibn is a 
crime ... each offence must be sentenced in accordance with its specifil

1c facts 
- but pollution offences must be approached as crimes, not as 'morally I 
blame less technica 1 breaches of a regulatory standard." (p. 46-47)1. Two 
specific considerations to be taken into account are the nature lof the 

• I environment and the extent of the injury suffered by the environment. The 
' 

Crown should therefore place before the Court "any evidence touching upon the 
I 

special nature of the environment affected, the degree of damage inflicted, 
I the consequential or peripheral adverse impacts, the prospects and cdsts of 
I 

repairing the damage, jthe duration of the damage and the potential !damage 
that might have been caused by the actions if the offenders had been �llowed 
to continue." (p. 47). In the case before him, Judge Stuart noted t Hat the 
Crown had not done so and therefore the uncontradicted evidence 6f the 

I 
accused indicating minimal environmental damage ought to be 
that a substantial penalty would therefore be inappropriate. 

cons ide red and 
I 
I I 
,I / 

The Judge then went on to consider the special 
which a large corporation is being sentenced and prefaced 
the fo 1 1  owing: 

"the size, wealth, nature of operations 
and power of a corporation necessitate a 

I 

circumstanctes in 
I 

his remarks with 

9Regina v. United Keno Hill Mines Limited (1980) 10 C.E.L.R. 43 (Y T.C.) 
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special approach in sentencing. The 
,activities of one corporation can reach 
JRto the lives of people and communities· 
1n many parts of the world. lfie scope of-

-corporate act1V1t1es fias• a multiplier 
effect on the extent and severity of risk 
potential flowing from corporate action." , 
(p. 48) 

The specific considerations identified by Judge Stuart were the ltV 
criminality of conduct, the extent of attempts by the accused to com Jly, any �-

�-------.---.--��----�--��--����--------�----�r· � , 
' remorse shown by the corporation, the size of the corporation, any \profits 

realized by the offence, and the criminal record of the accused corpor,ation. 

! 
Judge Stuart surveyed the sentencing tools available to him and I 

decided that "fines alone will not mould law abiding corporate behaviour" (p. I 52) and that they are inadequate mainly on the grounds that they !do not 
affect the true source of the illegal behaviour: 

"Sentencing, to be effective, must reach 
the guiding mind - the corporate manager:. 
be they directors or supervisors. They 
are the instigators of the illegalit� 
either through willfulness, willful [sicj 
blindness, or incompetent supervisory 
practices." (p. 52) 

"Society is abruptly learning of the 
potentially dire consequences of some 
environmental regulatory violations. The 
a uthors of  such  environmental 
catastrophes, if criminally res pons ib le, 
should be prosecuted with the full force 
of the law. A corporate vei 1 should 
never afford the slightest measure of 
special protection for anyone for 
criminal conduct • • •  this practice can only 
engender a public perception of bias and 
unjustifiable discrimination. " (p. 54) 

, 

N. I . W .A .  does not provide for individual liability on the part of 
directors or officers of the corporation except where they are found di �.ectly 
or indirectly responsible for a breach of N. I.W .A .  or its regulations. budge 
Stuart could therefore not impose a fine upon the directors of or office �s of 
United Keno Mines in the case before him. The resulting penalty was a fine 
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of  $1 , 500 .00 against the corporate defendant. 
taken into account: 

The following factors were I, 

! 
1. the previous crimina 1 record bore 1 itt le relevance to the 

present sentencing as the prior violation was dissi�ilar to 
that before him. 

2.  

3. 

4. 

5. 

6 .  

7 .  

', 

the corporation was 
substantial assets. 

a major national corporatipn with 

there was no evidence of illegal gain. 

there was no evidence adduced by the Crown with 
the damage to the environment. 

' ', 

I 
I 

respect to I 

the corporation was cooperative throughout its de a 1 i ngs 
with government officials in attempting to remedy the 
situation and pursued every reasonable go�ernment 
recommendation, spending a great deal of money and itime in 
doing so. I 

corporate officials appeared 
contrition and good faith. 

I 
at Court demon �trating 

' 

' 
no supervisory order was requested by the- Crown purs'uant to 
section 34 (now 35) of the N.I.\I.A. ! 

• •  I 

In summary, Judge Stuart held that the Crown could not request 
I the Court to impose a substantial penalty based merely on the simple fact of I 

a violation. It is incumbent upon the Crown to adduce sufficient evidence ' 
with respect to the factors outlined by Judge Stuart as consideration � to be ' 
taken into account on sentencing. 

i 

A reading of the decision shows a growing frustratioh with 
current sentencing tools as a means of deterrinb corporate risk-tadng, in 

I 
which the cost of doing business includes a calculation for potential fines I 

of such a nominal nature that they can only be considered slaps on th� wrist I 
to a substantial corporation. This thesis has its initial developm'ent in I 
judgments of Mr. Justice Morrow in Regina v Keneston Drilling (Arctic) ILtd.lO 

I 

lORegina v. Keneston Drilling (Arctic) Ltd. (197 3) 12 C.C.C. (2d)1 ( 38 3) 
N.B.S . C .  
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and R v. Canada Tungsten Mining Corporation.!! 

The proposed amendments to N.I.W.A. seek to address so me qf these 
concerns, most notably with respect to imposing liability upon the di';rectors 
and officers of the corporation. lJ >' 1 ),ICT 71f'E&tf'J:h:fT 'Jv7. 
VIII. THE Y UKO N TERRITORY WATER BOAR D 

The powers and duties of the Board have been discussed preyiously 
I 

in the section on N.I.W.A. Under Section 12 of -N.I.W.A., the Board may 
I 

include in conditions it considers appropriate for a water use lic'�nse a 
I 

requirement that an applicant for a water use 1 icense file an abandonment 
plan including the method of financing the abandonment plan. This 
jurisdiction to require an abandonment plan is not free from doubt. 

The Board may require a public hearing in connection with any - I 
matter relating to its objects. Its objects are to provide for the 
conservation, development, and utilization of th.e water resources Jf the . I 
Yukon Territory in a manner that will provide the optimum benefit for all 

I 
Canadians and residents of the Yukon Territory where the Board is satisfied I 

that such a hearing would be in the public interest. The Board must �old a 
public hearing: 

(a) in connection with each application for a 
license or renewal of a license; 

(b) in connection wi th each application 
pursuant to Sectio,11 27 of N. I .W.A. for 
permission to enter on, use, occupy, 
take, and acquire any lands or any 
interest therein; and 

(c) where it considers an amendment or 
cancellation of a license. 

llR v. Canada Tungsten, ibid (unreported) 

• ! 
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The public hearing does not have to be held where (a) the 
application is merely for a license, renewal o f  a license, amend�ent, or 

I cancellation of a license; and (b) the applicant consents in writing to the 
di spos it ion of the matter without a pub 1 ic hearing; and (c) no tide o f  a 
public hearing in connection with the matter has been published purs1uant to ' 
N.I.W.A.; and (d) the Board receives no notice within 10 days priori to the 
date of the proposed hearing that any person intends to appear a�d make I 
representations in connection with the matter. 

N.I.W.A. also permits the Board to amend a license 
consent of the Minister of Indian Affairs and Northern Development 
amendment is required on an emergency basis. 

I wi:th the 
where the 

I 

Where the Board holds a public hearing, the Board is requiJed to: 

(a) complete the hearing not later than 60 
days after the day on which the hearing 
commenced; and 

(b) render a decision not later than 45 days 
after the day on which the hearing was 
completed. 

' 

There is a right of appeal from a Board decision to the F�deral 
Court of Canada on either a question of law or a question of jurisdittion. 
To do so, leave must be obtained within 30 days from the decision df the I 
Order sought to be appealed from, or within such other time as the F�deral 
Court permits under special circumstances. 

I 
Pursuant to N'. I.W.A., the Board has enacted its own Rules o f  

I 
Procedure. Under the Rules a person who wishes to make representatio'ns in I 
connection with the matter to be considered at a public hearing shalll file 
with the Board, as soon as possible but not later than 10 days befor� the 
date fixed for the hearing: 

(a) a signed notice of the person's 
intervene setting out the 
interest in the matter, a clear 

intent to 
person's 

statement 
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of that person's position, and whether or 
not the person intends to appear and made 
representation; 

(b) a copy of any authorization appointing a 
representative to act on the person's 
behalf; and 

(c) a list of such information and supporting 
documents that may be useful in 
explaining the person's representation. 

An intervener, after filing a notice of intent 
must deliver a copy of the notice to the 

to intervehe with ' 
applicant 11or the 

The Rules permit an intervenor at a public hearing to appear and ' 
make representations, notwithstanding that the intervenor's notice to 
intervene stated an intention not to appear and make representations',· The 
Rules establish a policy for confidential information, and the righ� of a 
party for production of documents. The Board may ho1d a pre-hearing 
conference. At the hearings, the order of appearance of participants, 'unless 
otherwise determined by the Chair, wi 11 be the app 1 icant, intervenors, any 
other persons, and the applicant in reply. 

The Board, in hearing applications for licenses, perfo,rms a 
quasi-judicial function. The Federal Court held in Yukon Conservation 

I 
Society et al., "it is quite evident, and also fully conceded by all parties, 
that the Board, in hearing applications for a license, is performing a quasi­
judi cial function and must govern itself accordingly. Each adjudicata� thus 
has a duty to dot only decide matters before the Board without bias, but also 
to avoid being involved in situations which might create a subst�ntial 
possibility or a real likelihood of bias, or even a reasonable appreh�nsion 
of bias on the part of the parties involved with the public generally".l!2 

Over the years, the Board has provided written decisions and 
I 

i 
12federal Court of Canada unreported decision January 27, 1982,! The 

Yukon Conservation Society and The Yukon Territory Water Board et al. I 
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rulings, both of which are available at the Board's office in Whitehorse. In 
' 

the .Cypress Anvil decision, October 1985,13 the Board held that �here an ru, 
I 

applicant sought an amendment to a water license on an emergency basis, there 
was a 1 ega 1 duty on the Board to consider that app 1 ication. In the 'i Board's 
decision on Water Use Conflicts in the Bear Creek and Hunker Creek '! area,14 
the Board held a public hearing under Section 15(1) of N.I.W.A. in �esponse 
to requests from the member of the legislative Assembly for the area 4nd from 
a group representing the residents of a sub-division. Under the 11general 
objects of the Board, the Board felt that it was their mandate to ', hold a q.;:. 
public hearing to allow the local residents to air their concerns re1garding 

' their domestic water supply and to provide a public forum for a general 
I exchange of facts and information regarding those concerns. The Board has 
' 

also ruled on its power under N.I.W.A. to license the "non-use" of waters. I 
The Board held that it did not have jurisdiction to 1 icense the "non -use" of t? � 

! 
waters. 

The Board has held that it has no jurisdiction to decide\ if an 
Indian Band has aboriginal title to the waters.l5 The Boar d described '!itself 
as a creature of statute having only the express power and authority gi11ven to 
it under N.I.W.A. and such implied power and authority as is deemed :to be 
essential to carry out its express functions. 

In a recent decision :16 the Board dealt with issues surrounding 
its powers. Two of the issues were: 

(a) did the Board have authority to compel 
production of the applicant's financial 

' 

13yukon Territory Water Board, Reasons for Decision in the Matter 'of an 
Application by Cyprus Anvil Mining Corporation October 1985 

14yukon Territory Water Board, Report on Water Use Conflicts in thel Bear 
Creek and Hunker Creek Areas, February 10, 1986 ' 

15yukon Territory Water Board, Reasons for Decision in the Matter 'lof a 
Water Use Application by Canamax Resources Inc. March 1987 ', 

16yukon Territory Water Board, Reasons for Decision in the Matt�r of 
Water Use Application by Curragh Resources June 1987 '· 
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statements and cash flow productions; and 

(b) if the Board had such authority, should 
the applicant be compelled to produce 
such documents and should they be treated 
in a confidential manner. 

The Board reviewed its powers under N.I.W.A., including the 
' 

powers given to it by N.I.W.A. to have the powers of Commissioners unaer the I 
Inquiries Act, R. S.C. !gas c. 1-11, as amended. The powers of Commis �ioners 

' 
under the Inquiries Act include the power to summon witnesses and to produce 

' 
such documents and things as the Board believes necessary for a full 

' 

investigation. The Board ruled it had the power to enforce the attendance of - I 
witnesses and to compel them to give evidence. 

IX. PRO PO SE D AME N DME NT S  T O  THE NORTHER N I NLA N D  WATERS ACT 

1. Purpose of Amendments 

The proposed amendments to N.I.W.A. currently under discussion 
(the "Amendments") are an attempt to bring N.I.W.A. in to line wi �h the 
current Fisheries Act and the new Canadian Environmental Protection' Act, 

I 
R.S.C. 1988 c. 22, as amended. In addition, a separate Act for the Yu�on to 
be entitled Yukon Territory Inland Waters Act and a separate Act fo'r the 
Northwest Territories entitled Northwest Territories Inland Waters Act have 

I 
been proposed. If the split into two separate Acts is accepted, it would be ' 

seen as a recognition of the emerging status of both Territories to dccept I 
further devolved powers. An acknowledge ment of this emergence may be se :en in 

j a proposed new section allowing the Minister of Indian Affairs and Nor�hern 
Development, who is reponsible for administering N.I.W.A., to del�gate 
certain powers to his counterpart in the Yukon Government responsibl � for 
water resources. 

', Apart from the creation of two separate Acts, the Amendf!!ents 
-· address, amongst other things; four areas of specific interest to !, the 

resource and environmental community. These are as follows: 
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a. recognition of different uses and priorities. 
b. new com pensation princi ples and priority princi ple�. 
c. harsher penalties. 
d. a bandonment of undertakings. 
Recognition of Different Uses and Prioritjes 

The Amendments s pecifically recognize that they do not a p ply to I 
"in stream users " (defined as anyone not diverting or restricting i waters, 

I altering the flow of waters, or altering the bed or banks of a river! stream, 
. lake or other body of water). Furthermore, the Amendmants do not .;tPP ly to 

"domestic users " (defined as persons using waters for household requi�ements, 
the watering of domestic animals, or the irrigation of gardens ',joining 
dwelling houses not ordinarily used in the growth of produce for a market). I 
Therefore the existing scope of N.I. W.A. has been refined so it a p plies only 

I 
to su bstantial undertakings that have a su bstantial im pact u pon the w�ters in 
question. 

- ' In addition to the exclusion of do mestic and in stream us�rs, the 
Amendments pro pose a two-tier licensing system consisting of .Type A a:nd Ty pe 
B 1 icences. The criteria for the different 1 icenses are to be prescr11i bed by 
regulation. Type A 1 i cences are antici pated to be those for su bs�ant ia 1 
undertakings whereas Type B 1 icences are antici pated to be for' ! minor 
undertakings. The issue of Type A licences is to be by the Water Board with 
final a p proval by the Minister, whereas the issue of Type B licences ':may be 
done in certain circumstances by a person designated by the Minister. 

' Pu blic hearings will be held for the issue, renewal, and 
amendment of a Type A licence (with res pect to the use, flow, or quality of 
waters) and for cancellation u pon request by the licensee. Public h�arings 
will also be mandatory for the cancellation of a Ty pe B licence fpr any/J� /1/0T 
reason exce pt for cancellation at the request of the licensee. A ! pu blic cfpRR__.cc 
hearing is o ptional for the issue, renewal, or amendment of a Type B li1rence, 

-

or the amendment of a Ty pe A licence if the amendment does not· refer to 
! 

altering the use, flow, or 
However, a hearing is not 

qua 1 ity of water provisions of the 1 icence. I 
mandatory in any event where the a p plic�nt or 
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1 icensee has consented to the Water Board making its decision wi�hout a 
public hearing and, after the required notice has been given to the ipublic, 

I 
no person or body has notified the Water Board of an intention to ap�ear and 
make representations. 

The two-tier system will therefore streamline the issue, �enewal, 
amendment and cancellation of licences. The Water Board's efforts will be 
directed mainly toward Type A licences, which by their very nature wil1l be of 

' 

greater concern to the public and the environment. 

B. Priorities and Compensation 

Under N.I.W.A., the priorities between licensees is �et by 
regu 1 at ion. In the a bsence of such regu 1 at ions, a 1 1  water use users and 

I 
purposes are to be on an equal footing and the policy "first come, '! first 

I 
served " applied. The Amendments seek to address this pro blem by specifiically 
setting out that the first come, first served principle applies wher� there 
are no regulations and that, where there are regulation�, the prid,rities 
specified in the regulations are to apply. The Amendments still allpw for 
priority conditions to be written into the individual licence. 

With respect to injury to other licensees, the Amendments contain 
! 

two separate applications of compensation principles. First, in review'�ng an 
ap plication for a license, the Board must satisfy itself 

(i) if there will be a significant adverse 
effect upon the use of waters by an 
existing licensee or a current applicant 
having priority either by regulation or 
by the terms of a licence, that a 
compensation agreement accepta ble to the 
Board has been entered into; 

( i i) if the adverse effect upon existing 
licensees or applicants will not be 
significant, that an adeq uate 
compensation agreement has been entered 
into; 

(iii) if there are regulations esta blishing 
priorities of use for the area, that 
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adequate compensation has been or will be 
paid to: 

a) I icensees of lower priority, 
whether the effects upon the m  
will be ad verse or not, 

b) authorized and 1 icensed 
w aste -depositors, domestic 
and in-stream users , and 
owners and occup iers of 
property whose uses wi 1 1  be 
ad versely affected ; 

( i v) th at any w aste produced wi 11 be tested 
and disposed of according to w ater 
qu al ity and effluent standards pre scribed 
by regulat ion or, in the absence of such 
regulation , as determined by the Board ; 

( v) the applic ant has the financial 
respons ibil ity to m aintain and restore 
the s ite in the e vent of future clos ing 
or abandonment. 

These conditions on an app 1 ic at ion are spec jfica lly d i,rected 
toward ensur ing that the Bo ard h as s atisfied itself that any current or 

' 
proposed user wi 11  be compens ated for any ad verse effect upon its use 'of the 
waters in question. They are an attempt to a vo id ha ving existing us�rs or 
appl ic ants h alt or delay the applic ation process until the ir potential or 
e xisting conc erns are dealt with. The pr inc iple of compensat ion is directed 

' 
at allowing the m aximum use of the w ater resources for the m ax imum benefit. 

Secondly, the Amendments also address potential interference w ith 
' 

e xisting users after an applicat ion h as been granted and a l icense i �sued. 
If the interference in question has not been de alt with in a compen �at ion 
agreement, compens ation must be made to the ot lier users for ad verse e �fects 
upon their use of waters or depositing of waste. The right to sue for 
compensation in a court of competent jurisdiction is expressly pro vided for. 

c .  E N FOR CEMENT  

The pen a !ties for offences ha ve been greatly increased an q, as 
m ay be expected, are generally harsher for Type A l icencees than for T}\pe B 

' 

I 
i 
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lice nsees . A maximum $100 , 000 . 00 fi ne together with the possibili ty of a 
' 

maximum o ne year priso n term is prescribed for: a) the use of ! waters 
co ntrary to a lice nse or to a n  order authorizi ng use without a lice nc ;e, b) a 
deposit of waste co ntrary to a lice nce or regulation, c) disob�yi ng a 
d ire ctio n gi ve n  by a n  i nspector, a nd d) failure to restore a water !to its 
origi nal cha nnel followi ng a n  emerge ncy. I n  additio n ,  Type A lice nc�es are 
ge nerally liable to the maximum pe nalty for a ny other co ntra ve ntio h of a I 
lice nse. Except for the specific offe nces as listed above, Type 8 li ce nsees 

i 
are ge nerally subject o nly to a maximum fi ne of $1 5, 000 . 00 1 a nd /or 

' 

impriso nme nt up to six mo nths. 

A further e nforceme nt 
corp oratio ns is the proposed amendme nt 

' pro v1s 1o n of special co ncer n to 
that a ny officer, director or a ge nt of I 

the corporatio n who "directed, authorized, asse nted to, acquiesced 1 i n  or 
' 

participated i n  the commissio n of the offe nce is liable to the pu ni :shme nt 
' pro vided. " This ame ndme nt appears directed toward the co ncer n raised by ' 

Judge Stuart R v. U nited Ke no Hill Mi nes with respect to pe nalties ! bei ng 
co nsidered the cost of doi ng busi ness a nd a mere slap o n  th e wrist. 

D. A BA N DONME N T  

A completely new eleme nt of the Ame ndme nts is the pro vision for 
compe nsatio n for aba ndo nme nt. As outli ned abo ve, the Board i n  co nsider j ng a n  
applicatio n must take i nto accou nt the applica nt 's fi na ncial ability to pay 
for the satisfactory mai nte na nce a nd restoratio n of the site i n  questi:o n i n  
the e ve nt of a ny future closi ng or aba ndo nme nt. I n  additio n, the Boa �d may 

' 

include, i n  a ny lice nse, co nditio ns relati ng to the aba ndo nme nt/ of the 
u ndertaki ng i n  questio n. The Board may also dema nd that security he J,osted 
by the applica nt to be applied toward reaso nable costs i ncurred by the �row n 
upo n aba ndo nme nt. 

Where the Mi nister upo n reaso nable grou nds belie ves th at a 
temporary or perma ne nt aba ndo nme nt has take n place, or there has b�e n a 
co ntra ve ntio n of a lice nce, the Ame ndme nts or a regulatio n, (whether 
that co ntra ventio n relates to the co ntra ve ntio n or aba ndo nme nt), a nd 

o �  not 
t Hat a ' 
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significant danger, i nnnediate or not, to property or t he envi1 1ronment 
01ay result, the Minister may direct reasona ble measures to •p :revent, 
counteract, mitigate or remedy any res lting adverse affect on p�rsons, I 
property or t he environment. " T he Cr wn ' s costs may be recove ,red by 
application of t he security given or charg d to t he person respons ible � 

Under N.I .W.A ., there is some question of t he Board 's po wers to I 
i mpose conditions wit h respect to future abandonment. T hese provis i1

1ons in 
t he Amendments t herefore create an entirel new area of statutory con trol of I 
water use. T hey reflect t he overall th  me of t he Amendments, wh ith are ' 

directed toward long-term preservation o t he wat er resources and greater 
co ncern for t he environment in general. A urt her example of t his p hilbsop hy 
is found in t he definition of "waste ", whi h is defined as being detrilnental 

I 
to "people or any animal, fis h, or plan " In N .I .W.A., t he definition 

I 
refers only to "man or any animal, fi sh r plant t hat is usefu 1 to �an". 
Furt hermore, t he remedial provisions of t he Amendments permit an inspector to 

I 
direct any person to take reasonable mea ures to prevent adverse affects 
occurring from the use of waters and/or the deposit of waste in contravention 

I 
of a licence or t he regulations. They include reference to "significa �t and 
inmediate danger to persons, property or he environment. • It is ap �arent 
from t hese and ot her provisions t hat t he A endments are not merely dif�cted 
toward protecting and preserving human use f t he water resources, but t 'oward 
protecting and preserving t he environment it elf. 

x .  FI SHERIE S A C T , R. S.C. 1985 c .  F- 4 ,  A S  A M ENDE D 

We do not intend to do an ex haJtive reviej of t he Fis heries Act 
since it is adequately covered elsew here. 17 Under N.I.W.A., t he Board c Jnnot 
vary from t he regulations passed under t he Fisheries Act relating to'l t he 
deposit of deleterious substances 
water use licenses under N .I .W.A. 

' 

pre scribed by regulations w hen it is ;sues 
However, under t he aut hority of Sec�ion 

' 

35(2) of the Fis heries A ct, t he Minister of Fis heries and Oceans ' may 

17 see Robert Franson and Alastair R. Lucas, Canadian Environmental L�w 
I 
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auth oriz e conditions t o  p ermit the carryi ng on of a ny w ork or u nd�rtaki ng 
that r esult s in  th e harmful alt erati on, di sruption , or d estruction I of fi sh 
habitat. Fi sh habitat i s  d efi ned to  mea n  spaw ni ng gr ou nd s  a nd �ur sery, 
reari ng, food supply, a nd migrati on ar ea s  on which fi sh depend dir�ctly or 
i ndir ectly i n  ord er t o  carry out th eir lif e pr ocesses. Pur sua nt ' t o  th e 
Fi sh eries Act, th e Mi ni st er ha s gi ven authorization t o  alter fi sh ha�itat on 
select ed Yukon str eam s. Thi s matt er i s  di scu ssed i n  m or e  d etail ' i n  th e 
secti on deali ng with th e Yukon Fi sh eri es Pr otection Auth orization. 

Th ere ar e draft proposals  now prepared by the D epart �ent of 
F i sh eries a nd Oc ea ns f or plac er mi ni ng i n  the Yukon T erritory. These 
gui deli nes ar e for th e d esig n a nd construction of fi sh hab itat comp ensation 
a nd str eam channel r estorati on f or plac er mi ned str eam s i n  th e Yuk�n. T o  
dat e ,  th ey have not b een enact ed , but it i s  a nticipated that th ey will come  
i nt o  forc e sh ortly. Th e purpose of th e guid eli nes i s  to  a ssi st plac er :mi ner s  

' to  d esig n a nd construct stable str eam cha nnel s pr ovidi ng pr oducti v;e fi sh 
habitat i n  situati ons wh er e  exi sti ng fi sh habitat will b e  lost u nder the 
Yuk on Fi sh eries Prot ection Auth orization. 

' 
It i s  a nticipated that these guideli nes a nd th e appr oval ' of th e 

D epartm ent of Fisheri es a nd Oc ea ns will b e  i n  acc orda nc e with th e l  Yukon 
Fi sh eri es Pr ot ection Authorization di scu ssed bel ow. Th e guid eli nes I . 
a nticipate a r equir em ent that wh en a placer mi ner applies t o  th e Board i,  f or a 

I 
wat er u se 1 icense, th e app 1 ica nt , a s  part of th e 1 icens i ng pr ocess , wi 11 
submit a fi sh habitat c ompensation/r est orati on pla n f or all eff ecti ve' , water 
bodies at th e plac er mi ni ng sit e .  Th e guid eli nes apply t o  typ e II , III , a nd 
I V  str eam s a s  cla ssifi ed i n  th e Yukon Fi sh er jes Protection Authorization. 

i 



... ---

- 31 -

X I . CASES UNDER THE FISHERIES ACT 

Canada Tungsten Mining Corporation Ltd. v. The Queenl8 

Upon Appeal from the dec is ion of Deputy Magistrate L . S .  ! Eckhart 
f ind ing the Appel l ant Canada Tungsten Min ing Corporat ion Ltd. gu i l ty on three I 
counts of breach of Secti on 33(2) (now section 36{3 ) ) of the Fi sheries Act, 

I 
the Appe l l ant sought to raise the defense of due d i l igence pursuant !to then 
Section 33{8) of the Act. 

The defense of due di l i gence i s  
subsection 42 {4) of the present Act prov ides that 
does not depend on proof of fau lt  or neg l i gence. 

no longer 
1 i ab i l i ty 

avai l ab'1 1e, as 
i s  absol�te and I 

However , the judgment of I 
Mr. Justice Morrow i s  important today for its  treatment of sentencing 
principl es.  Mr. Justice Morrow turned to the Eng l i sh deci s ion of S�eet v.  
Pars l ey19 and adopted the reason ing of Lord Dipl ock : 

"Where pena l provi s ions are of genera l appl icat ion to 
the conduct of ord inary citizens i n  the course of 
their  everyday l ife , the presumpt i on i s  that the 
standard of care required of them in informing 
themselves of facts wh i ch wou ld make their conduct 
unlawfu l , i s  that of the fami l iar common l aw duty of 
care. But where the subject matter of a statute i s  
the regulation of a particu l ar acti v ity invo l ving 
potential  danger to pub l ic health,  safety, or mora l s , 
in  which c i t i zens have a choice as to whether they 
part icipate or not, the court may feel driven to 
infer an intention of Par l i ament to impose ,  by penal 
sentences , a h i gher dpty of care on those who choose 
to part icipate and to' p l ace on them an obl igati on to 
take whatever measures may be necessary to prevent 
the proh i bited act , without regard to those 
considerations of cost or bus iness practicab i l ity 
which p lay a part i n  the determinat i on of what wou l d  
be requ ired of them i n  order to fu lf i l l  the ord inary 
common l aw duty of care . "  (p .  163) 

18canada Tungsten i b i d  ( unreported) 

1 9sweet v. Pars ley ( 1970)  A . C .  132 {p .  163) 
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Mr. Justice Morrow went on to consider 
appropriate sentence and made the oft-quoted ru l ing , 

the question of an ' 

" It  is  important as  wel l ,  however, to keep i n  mind 
the deterrent effect of convictions and resu ltant 
consequences i n  the present type of offence. The 
magnitude and i mpersonal nature of present day 
industrial , m in ing ,  and s i mi lar operations makes i t  
doubly important that the pena lty not b e  so sma l l  as 
to invite breaches as to make it worth wh i le [sic]  to 
gamble  on not being detected" (p .  11) 

For support i n  t h i s  ru l i ng , Mr . Just i ce Morrow turned : to h i s  
earl ier dec is ion in  Regina v .  Kenaston Dri l l i ng (Arct ic) Ltd. 2D In  Kenaston , 

' 
the accused was charged with a breach of paragraph 3 .3 (1) (a)  1 0f the 

I 
Terri toria l  Lands Act R . S . C .  1970,  c .  T-6 as amended by R . S . C. 19,70 ( 1st 
supp) . c .  48 and the regulations made pursuant thereto . Spec ifically, the 
accused had operated a mach i ne over tundra in a l and management zone after 
exp i ry of a permit  to do so , i n  contravent ion of the · regu l at ion's. In  
cons i dering an appropriate sentenc�. Mr . Just ice Morrow stated , 

" . • .  the test to apply i n  approach ing the question of 
sentence shou l d  be l ess a concern of what the damage 
was but more a concern of what the damage might have 
been . 

In  cases of this  k i nd to fine a corporation such as 
the present one a mere $100 is to in  effect , invite 
breaches , to i n v i te the gamble .  Where the economic 
rewards are b i g  enough persons or corporations wi l l  
only be encouraged to take what might be termed a 
calcu lated r isk .  I t  seems to me that the Courts 
shou l d 1  dea l  with thi s  type of offence with 
resolut ion , shou l d  stress the deterrent , v iz . ,  the 
h i gh cost , in the hope that the chance wi 1 1  not be 
taken because i t  i s  too cost ly. "  (p .  386) 

20Regina v .  Kenaston i b i d  
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R .  v .  Cyprus Anvi J21 

The Appe l lant had p leaded gu i l ty i n  Magi strate ' s  Cour;t to a 
c harge under then Sect ion 33 of the F i sher ies Act and was sentenced to pay 
the maximum f ine of $5 , 000 . 00 .  The offence invo l ved the release of ',between 
70 mi l l ion and 150 mi l l ion gal lons of tai l i ngs into Rose Creek near the 

I 

Appe l l ant ' s  mine s i te. Mr. Just ice Maddison on appea l held that beci!use of ' 
the li!rge quant i ty of de l eterious substance invo l ved the cilse "cilme i'nto the 

' 
Ciltegory of whilt one may ca l l  ' the worst case category"' (p. 3) . He went on ' 
to consider any mitigating c i rcumstances , part i cu l arly the gui l ty p lea and 

I 
the benefit  to the community derived from sav i ng the cost of a long tri a l  to ' 
prove gu i l t. With respect to the gui lty p lea , Mr . Just ice Maddison he)d that 
the Appel lant knew that it was i nescapab ly caught by the Fisheries Act and 
therefore a gu i l ty p lea was not a mitigating factor . 

However, in  cons idering that the re l ease was not de l i berate but a 
' 

me re error in  judgment , that the company was cooperative throughout and ' 
responded prompt ly to effect the necessary repa i rs as soon as the sp'i l l age 
was d i scovered , and that the company was genera l ly shown to be a, good 
corporate citizen, Mr . Justice Madd ison reduced the pena lty from the max imum 
$ 5 ,000 to $4 , 500 and conceded that he might have been incl ined to reduce the ' 
f i ne to $2, 500 had the Appel lant not recommenced the mi l l  and cant inued to 
run i t  when there continued to be substa.nt i a l  l eakage. The max imum perta l ty, 
Mr . Justice Madd i son hel d ,  was to be reserved for "del iberateness ,  
reck l essness ,  cava l ier d isregard for the regu lat ions and the i nstructi�'ns of 
the var ious environmenta l authorities . "  ( p .  5)  

/ The approach taken by Mr. Justice Maddison i n  this cas'.e is  
para l le 1 to that taken by Mr. Just ice Morrow i n  the  Canada Tungsten and 
Kenaston Dri l l i ng cases ,  in  that Mr. Justice Maddi son expressly adopts in  
ru l i ng that the Magistrate made no error i n  cons i dering the wea lth and : s i ze 
of the Appe l l ant when determin ing the appropri ate pena lty. By comb ining the 

21R v. Cyprus Anv i l  (unreported Y. T . C . A .  decis ion of Mr. Jus't ice 
Mad d i son dated March 26 , 1g76) 
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factors of conduct and s i ze of the corporation invol ved , Mr . Justic� Maddi son 
has clearly set the stage for future deci s ions to come down ver'! heavi ly 
agai nst large corporat ions as opposed to smal ler enterprises, even though the 
actions and conduct of the two are of simi lar natures.  

R v .  P l acer Devel opment ltd . 22 

The most comprehens i ve considerat ion to date of the princ iples to 
be appl ied in  determin ing l i abi l i ty under then Section 33 (now section 36) of 
the Fi sheries Act is  to be found i n  Judge Stuart ' s  judgment in  P l acer 
Deve lopment . In th i s  case, the accused was charged with a breach of then 
subsection 33(2) ( now subsection 36(3))  of the Fisheries Act with r�spect to 
the spi l l  of di esel fuel into the Don R i ver sometime between November 23, 
1980 and May 7 , 1 g31 . The accused rai sed, i nter a 1 i a ,  the �o 1 1  owing 
defences: 

1 .  no spi l l  occurred. 

2 .  in  the a l ternat ive if a spi l l  d ] d  occur then the 
spi l l  was not deleterious . 

3 .  no fish frequented the water where the spi l l  
occurred. 

4 .  the accused was not responsib le  for the activ it ies at 
the mining camp. 

The f irst two defences were dea lt  with swift ly, and it was found 
I 

that the Crown had proved beyond a reasonab le doubt that the spi 1 1  had 
occurred and that i t  was deleteriou s .  With respect to defence number '3 under 

' / paragraph 33 .4(3) (v)  of the Fi sheries Act then i n  force , the defend�nt was 
g i ven the opportunity to rai se the defense that " at a l l  times material ' to the 
proceedings , the water i s  not , has not been , and is not l ikely to be 
frequented by f ish " .  Now, th is  defence has been removed. Howev�r, Mr . 
Jus t i ce Stuart ' s  ru l i ng is  important with respect to the onus placed , on the 
Crown under subsection 36(3) . The Court held that the Crown must prove 

22R v. P l acer Development Ltd. (unreported Y . T . C .  dec ision of Mr . 
Justice Stuart dated December 1 2 ,  1983) 
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beyond a reasonab le  doubt that the water i n  quest ion was inhabited by fish .  
' 

The Crown ' s  case is  easy to estab l ish as  "proof that fish i n  some tim� within 
the year frequented the immediate receiving water or water affected by the 
rece i v ing water , wi l l  suff ice . "  ( p .  6) I n  this  case, the Crown had , adduced 
suff i c ient proof. 

With respect to the fourth defence , that being that the ,accused 
was not responsible  for the spi l l ,  the spec i a l  facts of the case are 
important. The accused had contracted with a second company to, do an 
exp loratory aud i t  on a mineral depos it  that the accused owned . A th i rd 
company de l i vered the diesel fuel  in question to the mi neral deposit from ' 

whence it escaped into the neighbouring Don R i ver . The Court found t�at the 
accused had the ab i l ity, and therefore the respons i b i l ity to i nflue�ce the 
offending conduct for the fol lowing reasons:  

I .  the accused was in an i nf l uent ia 1 position with resp,ect to 
its contractua 1 relations with the second company and no 
evidence was adduced to show that the .accused cou l d  not 
have expressly contracted to impose respons i b i 1 i'ty to 
exerci se care and attention i n  storing fuel upon the �econd 
company. 

2 .  the evidence adduced to show the practice of the parties 
revea led an i ntent that the contractual respons ibi l ity that 
was imposed upon the second company was insufficient . ·. 

3. the accused was requi red to possess and in fact d i d  possess 
sufficient expertise to be aware of the risks to the 
environment of the storage fue l o i l  i n  a remote m in ing 
camp. 

As the accused d i d  not contract out of its responsibi l i ty, Judge 
Stuart held that the Crown had establ ished its case. 
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XI I .  YUKON FISHERIES PROTECTION AUTHORIZATION 

T h e  Y u k o n  F i s her i es Protec t i on Authori za t i o n  ( the 
"Authorizat ion " )  was enacted Apri l 7 ,  1988 and rei ssued in  May 1989 with 

' 
revised and add it iona l stream c l ass ification maps . The background ' to the 
Authorization and the pol icy i ssued by the M in ister of Ind ian Affai rs and 
Northern Deve lopment, the Mini ster of the Department of Fi sheries and Oceans ,  
and the Mini ster of the Department of the Environment was the des i re to have 
a regime of env i ronmenta 1 review and control under one agency and not : three. 
Formerly, p l acer mi ners i n  the Yukon Territory were forced to dea:l with 
several different bureaucracies , i nc luding the Department of Indian Affairs 
and Northern Deve lopment ( "D.  I . A .  N . D .  • ) and the Department of F i sheries and 
Oceans. The purpose of the Authorization is to reduce the bureaucr�cy so 
that Yukon pl acer mi ners are dea l i ng with a s i ngle agency for inspecti;on and 
control . These guide l i nes resu lted from a memorandum of understand i ng 
between the three Mini sters dated Apri 1 1988 ( the "Memorandum" ) .  23', The 
purpose of the Memorandum was :  

( a )  to meet the requirements and ensure 
cons i stency i n  the administrati on of 
N . I . W . A . , the F isheries Act , and the 
Yukon P l acer Mining Act ; 

(b )  to m in imi ze dup l ication of inspection and 
mon i toring act i vities;  

(c )  to provide optimum support to the 
Minister of F i sheries and Oceans i n  
respect of the Pol icy Directive on the 
protect i on of f i sh and fish habitat in  
the Yukon from pl acer mining act i vity 
(Pol icy Directi ve) , and the Yukon 
Fi sheries  P rotection Authori zation 
(Author ization) pertaining to Yukon 
p lacer m i n ing; and 

(d)  to provide 
Mini ster of 
Deve lopment 

optimum support to the 
Indian Affa irs and Northern 
i n  respect of N .  I .  W .A .  and 

23The Memorandum of Understand ing,  Authorizat ion and Guide l i nes are set 
out at Append ix A 
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the Yukon P l acer Mining Act . 

The agreement reached under the Memorandum focuses on the 'role of 
D .  I . A . N . D .  inspectors . In essence, a l l  rout ine inspection for comp l iance 
w i th cond it ions of water l i cences issued pursuant to N . I . W.A. , a'nd for 

' compl i ance with the Yukon P l acer Min ing Act , the Authorization , a,nd the 
P o l  icy D irective wi l l  be conducted by D .  I . A . N . D .  inspectors . These 
i nspectors are des ignated as inspectors for the purposes N . I . W.A .  ard the 
F i sheries Act. Therefore , rather than having two sets of of�icia ls  
conduct ing independent inspections of the m i nes , there wi l l  be  one set of 
off i c i a l s  given a l l  of the necessary powers to ensure compl iance with the 
three Acts . A further element of the agreement i s  the manner in whi ch 
i nspect ions are to be conducted. A spec ific  agreement was entered into 
whereby D . I . A . N . D .  inspectors wi l l  inspect a l l  placer mines at least once per 
season and more often if necessary or if spec ific  c ircumstances so  requ i re .  
Appropriate water and effl uence samples wi l l  be co l lected and ana l yzed i n  a 
t imely manner , and reports ma intained by D . I .A . N . D. Where it is  found that a 
d i scharge exceeds levels  set out in the Authori zation then the m i ner in  
question wi l l  be  notif ied and a discussion he ld  as  to  how to  appropri

'
ately 

reach comp l iance . The offic ia ls  of the Department of Fi sheries and Dbeans 
and the Department of the Env i ronment wi l l  be not ified of the non-compl )ance 
and the s i te i nspected after an agreed t ime i n  order to ascertai n  wheth�r or 
not comp l i a nce has been ach ieved . Charges under N . I . W.A.  may be l a i d  by the 
inspectors . Charges under the Fi sheries Act are to proceed through exi st i ng 
Department of Fisheries and Oceans and Department of Environment Mechari i sms 
fol lowing consul tation between officials of al l three departments. 

The third integral document of t h i s  new framework express ly 
recognized under the Authorizat ion is the Po l icy D i rect i ve s igned by · a l l 
three M in isters on March 28, 1988 , the same date as the Authorizat ion. The 
impetus beh ind the Pol i cy Directive is expressed a s  "the desire to foster 
cooperat ive resource development in the Yukon . "  The express purpose of the 
po l i cy d irective is to ensure legal certai nty for operators of placer mi nes 
i n  the Yukon Territory with respect to the Fi sheries Act . With th is  focus', in 
m i n d ,  the Pol i cy Directive addresses itse lf on l y  to d i scharge of sed iments 

I 
i 
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( not toxins)  and to fish habitat di sturbances caused by pl acer m i n i ng 
activ ity. Comp l iance with the Authorizat ion i s  specifica l ly seen as 
comp l i ance with subsections 35 (2)  and 36(3) of the F i sheries Act . It i s  not 
s urpri s ing that the Pol i cy D i rective seeks to exped ite inspections and 
reso l ve conf l icts in a t imely manner and part icu larly recogn izes the "short 
operati ng season and potent i a l  financial loss" to p l acer mi ners as a resu lt  
of  an inab i l ity to operate fol lowing a determ inat ion of non-compl iance. 

The central element of the Po l icy D i rect i ve is the classif i cation 
of streams pursuant to the Authori zat ion, wh ich sets out four c l a_sses of 
streams and the sed iment leve l s  acceptable therei n .  · rn the Pol icy D irect ive ,  
these classifications are defined as fo l lows : 

1 .  salmon id spawn ing streams ( lowest leve 1 of acceptable 
sed imentat ion) . 

2 .  sa lmon id rearing streams ( next l owest level of acceptable 
sedimentat ion) .  ' 

3 .  streams with f i sh of s i gn if icant val ue to· sport, commerci a l  
o r  domest ic  f i sheries . Th i s  category i s  further ', broken 
down into the fo l lowing categories: 

3a.  anadromous salmon migrat ion ; 

3b. fresh-water spec ies other than grayl ing ;  

3c . Arct ic Grayl ing. 

These streams are where non-sa l monids of potential  or 
s ign ificant va l ue to sport , commerci a l  or domesti c  
f i sheries spawn or res i de for summer feed ing ·_ over­
wintering.  They may a lso serve as migratory routes �or 
anadromous sa lmon without provi d i ng rearing or spawn Jng 
habitat . , I 

4 .  streams with no fish or with f i sh of no s ignificant va l ue 
to sport, commercial or domestic f isheries. (Strea,ms in  
wh ich h i storic Yukon pl acer m i n i ng activ it ies have changed 
the nature of streams to such an extent that fish habitats 
have been destroyed) . 

5 .  unclassified streams (al l others ) .  
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The purpose of class if ication is ma i ntain water qua l ity, leve l s  
of sediment set out in  the Authorizat ion ,  and habitat qua l ity as  d«:!ve loped 
through Department of Fisheries and Oceans pol i cies for ma inta i n ing 
s ign ificant fi sheries resources . The princ i p l e  to be app l ied is that of " no 
net loss " .  In essence, every action by a p lacer miner to preserve f i sh 
habi tat pursuant to the Department of Fi sheries and Oceans po l icies  must be 
approved by the Department of Fisheries and Oceans or by the Yukon Territory 
Water Board pursuant to N. I . W . A .  Approval i s  to be based on a " h i erarchy of ' 
preferences " based on the fo 1 1  owi ng steps : 

I .  a mining p l an sha l l  be assessed regarding its potential  
impact on  fish  habitat and various options to  avoi d ' impact 
are to be assessed. ' 

2.  if  habitat wi l l  be  lost then options to replace it  s�al l be 
investi gated and a p lan developed. 

3 .  if no compensatory plan can be developed then options sha l l  
be i nvestigated for the development of artif ic ia l  means of 
product ion as a rep lacement for lost habitat. Th¢ long 
term costs of th i s  process sha l l  be paid by the ' p lacer 
miner i n  quest ion .  

4 .  type 4 streams (those of 1 imited o r  no value) are exempt 
from the " no net loss" principle ,  but habitat restoration 
measures sha l l  be i ncorporated i nto a mining p l an ' as an 
integra 1 part of a "mu lt i-year process that resu lts  in 
habitats being restored to the productive potentia l  as a 
mine operation progresses . "  

I t  appears that the f i na l  directive wi l l  be the most d iffi cu l t  to 
impl ement. It wi l l  mean requ i r i ng the p lacer miner undertakd or pay for 

I 
restoration measures in order to restore the hab itat to a condi t ion better 
than that existing prior to the commencement of operations. 

Under the Pol icy D irect i ve ,  and pursuant to the Authori zat ion,  a 
Yukon Placer Impl ementation Review Committee has been estab 1 ished and ch'arged 
with the responsibi l ity of reviewing the c l assification of stream� and 
cons idering appl ications by p l acer mine operators who are unhappy with the 
c lassification imposed upon them. Recommendat ions by the Committee are to be 
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forwarded to the Ministers of Department of Fisheries and Oceans and 
D. I .A . N . D .  U lt imate ly, the Mini ster of F i sher ies and Oceans wi l l  have the 
f i na l  say in any change to stream classifications.  In addition , the 
Co11111 ittee may consider a request by a p lacer m i ner to have " s i te-specific  
author ization" for those cases in  wh ich the operator finds i t  i mposs ;ible  to 
comply with the discharge standards set out in the Authorizat ion . Again ,  the 
M i n i ster of F i sheries and Oceans i s  to make the f i nal  ru l ing.  

It  rema ins to be seen whether or not the stream l i n irg and 
eff i c i ency principles beh ind the Authori zation , Memorandum and ' Pol i cy 
Di rective bear the antic ipated fru it or merely ·create greater fl'iction 
between placer mine operators and government off ic ia ls .  The scheme, seems 
genu inely d i rected toward avoiding confrontation and bal anc i ng var ious 
concerns wh i l e  sti l l  a l l owing economic act i v i ty to conti nue . The ', Yukon 
P lacer Implementation Review Committee is requ i red by the Authorization to 
rev i ew the conditions embodied in the Authori zation and suggest any changes 
that may be necessary. A workable compromise may eventua l ly be estab l i shed . 

XI I I .  THE DEPARTMENT OF THE ENVIRONMENT ACT 
R . S . C .  C .  E-10, 1985 AS AMENDED 

AND THE ENVIRONMENTAL ASSESSMENT AND REVIEW PROCESS GUIDELINES 

Section 4 ( 1 )  of the Department of the Environment Act ( "DEA" ) ,  
sets out the powers ,  dut ies , and functions of the M in ister of the Environment 
under the DEA. These incl ude a l l  matters over wh ich Par l i ament has 
jur i sdiction not ass igned by l aw to any other department, board , or agency of 

I 
i the Government of Canada , and rel ating to : 

(a)  the preservat ion and enhancement of the 
qua 1 i ty of the natura 1 environment , 
including water , air ,  and so i l  qua l ity; 

(b) renewab 1 e resources , i nc 1 ud i ng m igratory 
birds and other non-domest ic  flora and 
fauna ; 

(c) water; 
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(d)  meteorology; 

(e) notwithstand ing paragraph 4 (2 ) (f) of the 
Department of Nat ional  Hea l th and Welfare 
Act , R . S . C .  1g85 c .  N-10 ,  as  amended , the 
enforcement of any ru les or regu lations 
made by the I nternationa l Joint 
Commission , promu !gated pursuant to the 
treaty between the Un i ted States of 
America and H i s  Majesty, K i ng Edward VII ,  
re l at i ng to boundary waters and questions 
ar i s i ng between the u n i ted States and 
Canada ,  i n  so far as they re late to the 
preservat ion and enhancement of the 
qual ity of the natura l env i ronment; 

(f) the coord i nat i on of the po l icies and 
programs of the Government of Canada 
res pec t i ng the  preservat i on and 
enhancement of the qual ity of the natural 
environment; 

(g) nat iona l parks ;  and 

(h) national batt lefie lds , h i s tori c  s ites and 
monuments. 

Section 4(2)  of the DEA states that the powers , dut ies ,  and 
funct i ons of the Minister a l so extend to and include such other matters 
re l at i ng to the environment and over wh ich  Par l i ament has juri sdict i on ,  as 
are by l aw ass igned to the Mini ster . 

Under Sect ion 6 of the DEA , the Minister may estab l i sh 
gu i de l i nes.  The present guide l i nes , cal led the Env ironmental Assessment and 
Revi ew Process Guidel i nes (the "Gu i de l i nrs " )  were enacted in 1984. 

i 

Section 6 of the Guidel ines state that they apply to any proposal 
(be i ng any i n it iative ,  undertak ing,  or act i v ity for which the Government of 
Canada has a dec is ion-making  respons i b i l i ty) : 

(a )  that i s  to  be  undertaken d irectly by an 
initiating department;  

(b)  that may have an envi ronmenta l effect on 
an area of Federal respon s i b i l i ty; 
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(c )  for wh i ch the Government of  Canada makes 
a financi a l  commitment; or 

{ d )  that is  l ocated on l ands , i n c l ud i ng the 
offshore, that are adm i n i s tered by the 
Government of Canada . 

Section 10( 1 )  of the Gu i de l ines states that every initiat i ng 
' department sha l l  ensure that each proposa l for wh i ch it is  the dec i s ion-

mak i ng authority sha l l  be subject to an envi ronmenta l screening or i n it ia l  
assessment to determine whether, and to what extent, the proposa l  may 'have 
potentia l ly adverse environmental effects . 

The importance of the Guide l i nes to mineral exploration , and 
devel opment in the Yukon Territory is s ign if icant and far-reaching.  
"Department" has been defi ned under the Gu i del ines to mean , subject to 
Sec t ions 7 and 8 of the Gu i de l ines , any department, board, or agency of the 
Government of Canada , and any corporat ion l i sted in Schedule D to the 
F i nancial  Administration Act, R .S . C .  1985 c .  F- 1 1 ,  as amended , and any 
regu latory body. " Init iating department "  i s  defi ned as any department that 
is , on behalf of the Government of Canada , the dec i s i on-maki ng authority for 
a proposa l .  Si nce "department" has been g i ven a very wide meaning for the 
Government of Canada , and s i nce almost a l l  l eg i s l ation involv ing minera l 
exp l oration and development i n  the Yukon Territory involves a department, 
board , or agency of the Government of Canada dea l i ng with Federal Crown l and, 
the G u i de l ines apply to a lmost a l l  mineral exp lorat ion and development in  the 
Yukon  with one possib le exception . It appears that they may not apply to an 
appl i cant who is only ask inW the Yukon Terr itory Water Board for a water use 

I l icense. The reasons are as fo l low. 

F irst , Section 8 of the Gu i de l i nes states that where a board or 
an agency of the Government of Canada , or a regul atory body has a regul atory 
funct ion with respect to the proposal (defi ned previous ly) , the Guide l i nes 
app l y  to that board , agency, or body only if there is no legal imped iment or -
dupl i cat ion resu lting from the app l icat ion of the Gu idel ines. 
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i n c l udes the Yukon Terri tory) . Wi l l  the Gu i del i nes al so app ly to the same 
M i n i ster under the Indian Act and a l l  l ands currently bei ng set aside under 
l an d  cla ims that are not transferred from the Federa 1 Crown? There i s  no 
doubt that the Guidel i nes wi l l  cont inue to have a s i gnificant i mpact on Yukon 
deve l opment,  not merely i n  m i n i ng and exploration,  but in a l l  facets of day­
to-day l ife i nvolv ing developments that have an environmental impact in areas 
of Federal jurisdiction i n  the Yukon Terri tory. 

XI V .  CANADIAN ENVIRONMENTAL PROTECTION ACT 
R . S . C .  1988 C .  22. AS AMENDED 

A comprehens ive treatment of the Canad ian Environmental 
' 

Protection Act (C .E . P . A . )  i s  beyond the scope of th i s  paper, but the 
potential  impact of th is  statute necess i tates a few observations .  

L ike N . I . W.A . , C . E . P .A .  i s  d irected toward the contro l led release 
of substances into the env ironment. However , the substances to be contro l led 
by C . E . P .A .  are to be l i sted by regu lat ion pursuant to section 29 ,  and as yet 
none of the substances 1 i sted i s  of spec ific  app l i cation to the mining 
commun ity. It therefore rema ins  to be seen wh ich  substances are to be added 
to the l i st and therefore governed by regulation.  

Part IV of C . E . P . A .  deal s  with federal l ands and works and is  
therefore of specific i nterest .  Federal lands are described i n  section 52 as 
i n c l ud i ng " lands that be long to Her Majesty i n  R i ght of Canada or i n  respect 
of wh ich . Her Majesty i n  R ight of Canada has the power to dispose of , and a l l  
waterJ o n  any or above such l ands . "  The vast bu l k  of the Yukon Territory 
wou l d  therefore fa l l  within  th is  defin ition.  Sect ion 54 provides : 

"54(1 ) Where no other Act of Parl iament 
express ly  prov ides for the making of 
regu lations that resu lt  in the protect ion 
of the environment and apply to federal 
works or undertak ings or federal lands ,  
the Governor in  Counc i l  may, on the 
recommendat ion of the M in i ster and with 
the concurrence of the M in ister of the 
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Crown who has the admini strat ion and 
control of or duties and funct ions i n  
relation to those works ,  undertak i ngs or 
l ands ,  make regulat ions app l icable 
thereto for the protect ion of the 
environment. "  

Section 57 further provides that where there i s  a reasonable 
l i ke l i hood of a re lease into the environment of a substance in contravent ion 
of a regu lat ion made under section 54 , certa in persons are requ ired to report 
the release, take emergency precaut ions ,  and make reasonable efforts to 
not ify the pub l ic who may be adversely affected . E�sent ia l ly, those persons 
hav ing charge of the substance, or causing or contributing to the initial  
release or increas ing  the l ikel i hood of the i nit ia l  release, are those 
persons charged with tak ing direct action. As no regu lations have been 
enacted pursuant to section 54 it rema ins to be seen what the effect of 
C . E . P . A .  wi l l  be upon the mining community in the Yukon. It may be argued 
that the field is a l ready f i l led by N . I .W .A .  and the Fi sheries Act, but 
sect ions 54 and 57 of C . E . P . A .  are broader than the provi � i ons conta i ned in 
e ither N . I . W .A .  or the F i sheries Act. The relevant sections of C .E .P .A .  are 
not restricted to del eterious substances ,  waste or the destruction of f i sh 
habitat or the alteri n g  of water qual ity. 

If the prov i s ions of C .E .P .A .  are to be brought to bear upon 
m i n i ng act iv ity in the Yukon , it i s  important to note that the offence and 
pun i shment provis ions are much stricter and harsher than those conta ined i n  
N . I . W . A .  or the F i sheries Act and are more closely related to the proposed 
amendments to N . I . W. A .  Maximum fines are to range u p  to $1 ,000 ,000. 00 and 

/ sect ion 122 specifica l ly addresses the l iabi l ity of an off i cer , director, or 
agent of a corporat i on who "directed , authorized , consented to, acqu iesced 
i n ,  or partici pate in  the commission of the offence . •  

As stated above , it rema ins to be seen what the effect of 
C . E . P . A .  wi l l  be i n  the Yukon. As regulations are promul gated and further 
substances are added to the schedule of toxic  substances , the appl ication of 
C . E . P . A .  wi l l  become more c l ear. 
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Today i n  the Yukon , the twin forces of partial  emergence form the 
Federal jur i sd ictu i a l  shadow on the one hand and changes to the statutory 
i nfrastructure regu lati ng resource exp lo itat ion activ ity on the other are 
great ly changing the way i n  which econom ic  act i v i ty is and wi l l  be carri ed on 
in the Yukon . Th i s  change i s  especia l ly ev ident in  the resource sector. New 
and amended leg i s lat ion i s  changing the rules under wh ich the p l ayers 
operate , and the Terr itori a l  Government has begun f lexi ng i ts leg i s l at i ve 
mus c l es i n  an effort to exert some contro l over min ing ,  wh ich i s  the l argest . 
contributor to the economic  pie.  

At the same time, the lega l foundation for environmenta l contro l s  
over exp l oration and deve lopment of m i nera l resources cont i nue to form the 
primary sources of envi ronmental regu l at ions . The F i sheries Act and 
N . I . W .A . , together with the Gu ide l i nes under the D .E .A .  retai n  the ir  status 
as the key regu latory statutes. The Yukon P lacer Min ing Act and the Yukon 
Quartz Min i ng Act cont i nue to govern min ing  and mineral rights . 

The new or changed regu latory statutes are as yet unproven as  to 
the i r  app l ication. There appear to be tougher env ironmenta l control s ,  but 
there a lso appears to be a greater wi l l i ngness to work together with the 
min i ng commun i ty to reach workable and enforceable  standards . The nature of 
the changes i s  st i  11 being refined and as they are app l ied over the next few 
years ,  a greater sense of fam i l i arity wi l l  emerge . 

The Government of Yukon , for i ts part , has begun enact ing its own 
leg i s lation,  most notab ly a proposed Env i ronmental Protection Act sti l l  i n  
the d raft i ng stage . As further powers are devolved to the Territoria l  
Government , i ts regu latory control over m i n i ng wi l l  become greater. As  yet , 
the Territor i a l  Government ' s  admini strat ive control over the l and is sma l l ,  
and unt i l  the transferr ing process accelerates , the Pble of �he Government of 
Yukon  wi l l  conti nue to be re lative ly minor.  
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Perhaps the greatest area of uncertai nty is  that concern ing the 
Yukon Terri tory Water Board . As d i scussed, the appl ication of the Gu ide l ines 
to the Water Board i s  unc lear , as is the Board ' s  re lationship  to R . E . R . C .  · 

estab l i shed under the Guide l i nes . To date, the Board has been the most 
i nf l uent ial  regulatory body. Now, with expanded powers given to O . I .A .N .O .  
i nspectors pursuant to the Author izat ion, and uncerta inty w ith  respect to 
R . E .R . C . , the regu latory jung l e  may be more confus ing than ever. 

As the powers of the Territorial  Government become greater, th� 
effect and app l i cation of the new and proposed legis lation become c learer , 
and the roles of the various regu l atory agencies are sorted out , perhaps the 
des i re for effic iency and exped iency expressed in the Author ization wi l l  be 
rea l ized . The next few years promise to be interesting as the l e g i s l at ive 
framework is  i ntegrated and developed into a comprehens i ve system of 
env ironmental control over mi nera l exploration and deve lopment i n  the Yukon . 


